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CGeneral Information Letter: Mlitary retirenment pay.

August 13, 1998

Dear :

This is in response to your letter dated August 3, 1998 in which you request a
letter ruling. The nature of your letter and the information you have provided
require that we respond with a General Information Letter (A@L) which is designed
to provide general information, is not a statenent of Departnment policy and is
not binding on the Departnent. See 86 I1ll. Adm Code 1200.120(b) and (c),
encl osed.

In your letter you have stated the foll ow ng

Qur Association maintains a file of general information concerning the
treatnent of mlitary retired pay (and the pay of uniforned personnel
of the XXXXXX XXXXXX XXXXXXX as well as the XXXxxxxx Xxxxxxxx and
XXXXXXXXXXX XXXXXXXXXXXXXX) for income tax purposes be federal, state
and local tax authorities. In addition, we publish an annual 1ncone
Tax article (1998 edition attached) which is sent to our 400,000
menbers. In this respect, would you please furnish the information
(and excerpts from applicable state tax laws' statutes) indicated in
the foll owi ng questions.

1. Is mlitary retired pay subject to your state incone tax
regardl ess of the reason for which a service nenber was retired?
If so, what special exenptions, if any are granted?

2. A person who is retired for mlitary disability (as distinguished
from non-disability retirement based on length of service) and
has mlitary pay based on percentage of disability nust neet the
following conditions for federal income tax exenption: (a) On or
before Septenmber 24, 1995(sic), the nenber was entitled to
receive retired pay conmputed on the basis of disability, or, (b)
On Septenber 24, 1975, he or she was a nenber of the arned forces
(or Reserve conponent thereof) or wunder a binding witten
commtment to beconme such a nenber; or, (c) The nenber receives
disability retired pay because of a conbat-related injury. The
term conbat-related injury or sickness neans personal injury or
sickness incurred as a direct result of arned conflict, or while
engaged in extra hazardous service, or under conditions

simulating war. (These conditions are codified in 26 U S. Code,
Section 104.) For people covered under a, b, or c above, the tax
exenption rules are further clarified as follows: (1) If

mlitary retired pay is based on the percentage or degree of
disability or is paid under disability retirenent laws in effect



before Cctober 1, 1949, the entire anmount is exenpt from incone
tax; (2) Wwere gross mlitary retired pay is based on years of
service (2.5 percent for each year), the anount payable solely on

percentage of disability is tax exenpt. The excess, as reported
on Form 1099-R, is taxable incone. For persons not covered by
the previously specified weligibility criteria - that is,

primarily persons who becane nenbers of the armed forces after
Sept enber 24, 1975, and who do not receive disability retired pay
because of a conmbat related injury or who are not eligible for
disability conpensation admnistered by the Departnent of
Veterans Affairs - anounts received as disability retired pay are
fully subject to taxation. |Is any portion of mlitary disability
retired pay exenpt from state tax, such as on federal returns?
If so, what specific exenptions, if any, are granted?

3. What is the address and tel ephone nunmber service nenbers can use
to obtain nore detailed information and order tax forns?

4. What is you web site address?

5. Do you allow taxpayers to file (a) fornms generated by
computerized tax progranms or (b) file electronically by nodenf

6. Does your state use the Kansas/California nethod for taxing
nonresi dents - ascertaining what the nmenber's tax rate woul d have
been if all of his or her income has been taxable in the state
and taxing the taxable portion at that rate?

7. Does your state permt separate returns even if a joint federal
return is filed?

Previous information we have received from your state is reflected in the
attached article under the heading "State Income Tax Information on Mlitary
Retired Pay." The purpose of this correspondence is to validate or update your
state's data as contained therein.

RULI NG

Under the Illinois Income Tax Act ("the I1I1TA"; 35 ILCS 5/101 et seq.) an
individual's Illinois net income is determned by starting with the amount of his
or her federal adjusted gross income (AG), then nodifying that anount in
accordance with specific statutory addition and subtraction provisions. (See
Il TA 8202 and §203). Thus, ampbunts not included in an individual's federal Ad,
unl ess the subject of a statutory addition provision, are not subject to Illinois
incone tax. On the other hand, anmounts included in a taxpayer's federal AG are
not subject to Illinois income tax if there is an applicable statutory
subtraction provision. The 11 TA contains no addition provision relating to

anmounts received as distributions from any retirenent or disability plan for
enpl oyees of any governmental agency or unit.

At the same tine IITA section 203(a)(2)(F) provides the follow ng subtraction
provi si on:

An anount equal to all anmpbunts included in [federal AG]...as
di stributions under the provisions of any retirenent or disability
pl an for enpl oyees of any governmental agency or unit.



Il1linois Income Tax Regul ations extend to the term "enpl oyee" the same meani ng as
under Internal Revenue Code (IRC) section 3401(c) and Treasury Regulation

31.3401(c)-1 (86 Ill. Adm Code 100.3100(b)). Section 3401(c) provides that the
term enployee includes an enployee of the United States or any agency or
instrunentality thereof. Thus, the term enployee for purposes of the IITA

i ncludes a nenber of the United States Arned Forces.

Accordingly, regarding the first question posed in your letter, any anount
received as mlitary retired pay pursuant to a retirenment plan for nmenbers of the

U S. Arned Forces is not subject to Illinois incone tax, regardl ess of the reason
for which the service menber was retired. Li kewi se, regarding your second
guestion, any anount received as mlitary disability retired pay pursuant to a
disability plan for nenbers of the US Arned Forces is not subject to Illinois
i nconme tax.

Regardi ng your third question, the address and tel ephone nunber service nenbers
can use to obtain nore detailed informati on appear bel ow

I1linois Departnent of Revenue
Wl lard Ice Building
101 West Jefferson Street
P. O Box 19044
Springfield, Illinois 62794-9044
Tel ephone:
1 800- 732- 8866,
1 217-782- 3336,
TDD at 1 800-544-5304

The address and tel ephone nunber service nenbers can use to order tax forns
appear bel ow

I1linois Departnent of Revenue

P. O Box 19010

Springfield, Illinois 62794-9010
Tel ephone: 1 800- 356- 6302

Regarding vyour fourth question, the Departnment's Wb site address is
<Wwww. r evenue. state.il.us>.

Regardi ng your fifth question, conputer-generated forns may be filed provided the
Departnent has approved such forns. Form approval for software conpanies that
provi de conputer-generated forns is given at the conpany | evel.

In addition, electronic filing of Illinois income tax returns is permtted for
certain individuals pursuant to Regulations found at 86 Ill Adm Code 105/100 et
seq. (copy encl osed).

Regardi ng your sixth question, |ITA section 201(b)(3) provides that the entire
Illinois net income of an individual, including a nonresident individual, be
taxed at a flat rate of 3 percent. The Kansas/California nethod you refer to is
therefore irrelevant to the determ nation of Illinois incone tax.

Regardi ng your seventh question, IITA section 502(c)(2) requires, wth one
exception, that spouses filing a joint federal inconme tax return file a joint
Illinois incone tax return. The one exception is found at |IITA section
502(c) (3). That section mandates the filing of separate I|llinois inconme tax

returns by spouses where only one of the spouses is a resident, unless such



spouses file an election to determne their joint net incone and file a joint
return as if both were residents.

As stated above, his is a GL that does not constitute a statement of policy that
applies, interprets or prescribes the tax laws, and it is not binding on the
Depart nent . If you are not under audit and you wish to obtain a Private letter
Rul i ng regardi ng your factual situation, please submt all of the information set
out initens 1 through 8 of the enclosed copy of section 1200.110(b).

Si ncerely,

Brian L. Stocker
Staff Attorney - |ncone Tax



